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Abandonments arc not to be granted lightly, for once rail corridors arc lost it is

difficult to replace them (Groome & Associate* Inc, STB Docket No 42087, p 3, (July
j

27.2005)) '

To be'relieved of its common carrier obligation, the railroad must first receive

discontinuance or abandonment authority from the Surface Transportation Board ("SIB"

or "Board") It is therefore axiomatic that a rail line may not be abandoned without the

prior approval of the Board 7

In relieving a railroad of its common carrier obligation, the carrier must

demonstrate that the line in question is a burden on interstate commerce Typically, to

make the requisite showing the carrier must demonstrate that the costs it incurs exceed

the revenues attributable to the line and that keeping the line in service would impose a

burden on it thai outweighs the harm that would befall the shipping public, as well as

outweighs the adverse impacts on rural community development if the rail line were

abandoned (See San Pedro Railroad Operating Company, U.C, Doc Num AB-1081-0-

X (fcb 3, 2006))

The CORP argues that abandonment is appropriate in this case and that it should

be relieved of its common carrier obligation since (a) to reopen the line \\ould require a

$2 9 million to S3 8 million investment over the next four years (CORP Application, p

3), and, (b) the line is allegedly operating at a loss (CORP Application, p 3) I lowever,

CORP's argument rings hollow given (a) the absence of any financial data to support its

implication that it is operating at a loss on these specific lines, (b) its failure to treat the

7 As discussed \upra, in this case CORF utilized an illegal embargo 10 unilaterally abandon and
discontinue service prior to its filing this application for abandonment (Set* ahv Coito-Stokiynu
Coalition Reply to the Re\pome uf Rail America. Inc anJ Central Oregon rf Pacific Railroad, int. to
Order to Show CHUM)
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11
tunnel repairs and maintenance as long term investments, (c) its own eflorts to drive

transportation from the line, and, (d) its failure to avail itself of opportunities to expand

traffic or reduce costs

While Congress established the standard for abandonment (49 U S C §

10903(d)). an abandonment is also subject to equitable considerations '1 he STB does not

grant relief from the common carrier obligation when the railroad has brought upon itself

the financial hardship it complains of, bv failing to operate in a businesslike manner or

when the hardship is a result of its own milking of the asset by failing to maintain its
i,
* tt

infrastructure

Further, as demonstrated supra, neither abandonment nor discontinuance is

appropriate in this case given the lack of reasonable alternative transportation options for

the Shippers and the burden on the rural economy if the rail infrastructure is removed
/

Since the public convenience and necessity weigh heavily against abandonment

and discontinuance, the Board should deny the application and require CORP to take the

steps necessary to restore service With CORP's evident reluctance to operate the Coos

Bay Subdivision, the Board should also grant the Port of Coos Bay's feeder line
c

application

BACKGROUND

This proceeding has its origins in the acquisition in 1994 by CORP and its parent

RailTcx Inc , of various lines of the Southern Pacific Transportation Company (V S Paul

Lundberg, p 3)

* A railroad is required to provide adequate facilities for its rail traffic (Set! Borough o
for Declaratory Order-The New Yurk. Smqucnhanna and Wc\tern Railway Corp, 4 STB 3809, n 15
(1999))
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RailTcx. Inc was subsequently acquired by RailAmcnca in January 2000 (V S

Paul Lundberg, p 3) who in turn was later acquired in 2007 by Fortress Investment

Group, LLC (''Fortress'"), an investment company that is focused on the "short term

bottom line "y

Prior to the February 2007 acquisition by Fortress, CORP was operating the lines
i

subject to this application in a profitable manner (See V S Paul Lundberg. p 4)10

However, wuhm seven months (September 21,2007) of the acquisition by

Fortress, RailAmcnca made the decision to embargo the line (See Response of

RailAmenca. Inc and Central Oregon & Pacific Railroad. Inc to Order to Show Cause*

Finance Docket No 35130, (hereinafter *'RailAmenca Response to Show Cause") V S

Paul Lundberg, p 7) The embargo covered that section of the Coos Line situated

between Coquillc and Richardson, Oregon (Embargo Number CORP000107 hereinafter

referenced as/'Prnbargo") (RailAmerica Response to Show Cause. I£x 7)

At the time the hmbargo \vas issued, CORP stated the Embargo was a result of

the "unsafe conditions in Tunnels 13, 15. and 18" (Coos-Siskivou Shippers' Coalition

v Fortress announced in November 2006 lhal it had reached an agreement to purchase the stock ol
RjilAmenca, Int (hlip /^
Subsequently in February 2007, the sale was completed and RailAmcnca stock was delisled and
dercgisLcrcd from the slock exchange
(hup //mtltoaukM hizioin nah ttMHt&outhflut_tila''iiQrit.')/2007/n?/l2Stlaily39 htmf) See aha background on
Foi tress 'i inve\lnwnt and management Atraiegiift M hlip #www insnbc, imn cam 'id/I 7U6H896
10 ['he Verified Statement of Mr Lundberg stales thai the Coos Bay Subdivision generated a positive
operating income in 2002 and 2003 (V S Paul I undbcrg, p •!) He does not. however, stale uhcthci the
subdivision generated a negative or positive income in the years 2004, 2005 or 2006 rather he merely
slates there wasja reduction of cars shipped and implies there was an operating loss in those years One
would assume thai if CORP had indeed lost money in those years he would have so stated the negative
operating loss the same as he stated the "positive operating income'1 Raiher lhan disclose its losses the
only year tor whieh a dollar amount of loss is actually staled is the calculated avoidable los* of Mr
Baranowski (V S Paul Lundberg, p 6. V S Baranowski) Mr Baranowski, however, notes thai his
analysis is limited in thai CORP does not in the normal course of business maintain its revenue and expense
data on a line specific basis (V S Baranowski. p 2). the re lore he was forced to rely on assumptions rather
lhan actual records
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Reply to the Response of RailAmenca. Inc and Central Oregon & Pacific Railroad, Inc
i

to Order to Show Cause, Finance Docket No 35130, Ex 1)

Simultaneously with the imposition of the September 21. 2007 Kmbargo, CORP

also stated that ('[t]he Coos Bay line just doesn't have enough business on it today to

justify us making the repairs " (hnp X/U-H-U rtantls com/hreaking_newx_archivi2 thiml p

98 of 619. accessed 1/3/2008) (Coot-Sivkiyoit Shippers' Coalition Reply to the Response

of RailAmenca, Inc and Central Oregon & Pacific Railroad, Inc to Older loShou

Came, Finance Docket No 35130. Ex 1)

The CORP also staled that in the future they may reopen the Line "to suppoil a

container terminal at Coos Bay if such terminal be developed" (RailAmenca Response lo

Order to Show Cause, Ex 1) 'l

These statements clarified that notwithstanding its common carrier obligation.

CORP would not be making the repairs necessary to reopen ihe Line - therefore

admitting lhat it had unlawfully embargoed the line and unlawfully discontinued service

In response to CORP's unlawful embargo, the STB issued a show cause order on

April 11, 2008 directing RailAmenca and CORP to show cause why the Board should
t.

not consider CORP's ongoing failure to provide service on the Coos Bay Line lo be an

unlawful abandonment, and why CORP should not be required to either promptly repair

the tunnels on the Line and resume rail service or, in the alternative, to seek abandonment

authority (Show Cause Order, p 11)

1' CORP was acknowledging thereby lhal there may in lad be zjuture public convenience and ncwtnv
thai would mitigate any current necessity to abandon the line
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RailAmcnca and CORP, responded lo the Show Cause Order by stating that

•*[tjhe increasing hazardous conditions in the tunnels along the Coos Bay Line led
CORP management to bring the situation to RailAmcnca's attention on
September 18-19. 2007 I2 RailAmenca agreed with CORP that the line should be
embargoed for safely reasons'"

(RailAmenca Respome to Order to Show Came. V S Paul Lundberg, p 7)

Notably, at the show cause hearing Mr Lundberg did not reiterate CORP'si

earlier statement that the line was closed for financial reasons, and in fact, he was careful

not to, for an admission that the Embargo was economically driven would have

demonstrated that the Embargo was a clear violation of the embargo process

While Mr Lundberg asserted that the hmbargo was in response to serious and

well-documented safct) concerns relating to the condition of the three tunnels

(RailAmerica's Response to Show Cause, p 2). he carefully failed to mention that these
i

safety concerns were well documented and had been repeatedly described as "immediate"

»
repair needs for at least thirteen years - well before the Embargo

In July 2007, Shannon & Wilson13 reported to CORP's engineers (V S Paul

Lundberg, p 5) that

*fcfi]ndications of severe liner and/or rock deterioration and instability requiring
immediate repair (Repair Levels 1 and 2)14 were observed at several locations in
the timber-lined sections of Tunnels 13, 15, and 18, where the limber sets are
heavily decayed, crushed, and/or offset We also observed rock fall hazards at
several locations m Tunnels 13 and 15. where timber sets were removed and

12 There is no explanation as to why it took CORP over 60 days to bring these ''immediate" repair and
"hazardous conditions" to the attention of Rail America, it is clear, however, that CORP believed it could
not act without RailAmenca's (Us alter ego) concurrence when faced with these increasingly hazardous and
immediate safct> concerns
n In their letterhead. Shannon & Wilson. Inc identify them solves as ''gee technical and environmental
consultants" (AVer RailAmenca Response to Show Cause. E\ 6. p I)
1' In its July 16.2007 letter, Shannon & Wilson characterizes areas in need of immediate repair as Repaii
Level I which they defined as in need of repair within six months Repair Level 2 was defined as those
areas that should be repaired within the next 12 months (RailAmenca Response lo Show Cause E\ 6 p
2)
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replaced with steel sets, but the timber lagging was left in place and has now
deteriorated and rotted away In addition, we identified rock fall hazards in two,
short,funlmcd sections, also m Tunnel 13 Because of evident recent rock fa I Is, we
strongly recommend repairs in these areas as well"'

(CORP Application. V S Paul Lundberg, Attachment 1) (emphasis added)

In its subsequent September 21. 2007 report, Shannon & Wilson also commented

that the problems in funnels 15 and 18 had been previously identified and discuutfd \\ nh

RailAmencu a.\ early as November 2006 (RailAmcnca Response to Show Cause. Ex 6, p

12)) Shannon & Wilson described these discussions in its September 21,2007 letter by

noting
T
I

•'[ajslstatcd and described in detail in our tunnel inventory report dated July 2007.
we identified and classified numerous sections in the tunnels, that are in various
states'of deterioration and. in our opinion, require immediate rehabilitation work
(within six months') m order to reduce the currently high risk of rock tails and
limber collapses to more acceptable levels Some of the aieas -particularly in
Tunnel 15 ami Tunnel Ifi. were identified ami discussed with you as etirlvas
November 2006. when emergency repairs were initialed in Tunnel 15 '"

(RailAmericd Response to Show Came, F.x 6. pp 12-131 (emphasis added)

l;urthcr, it noted that other problem areas had been observed during the period of

November 2006 to January 200715 as well (CORP Application, V S Paul Lundberg,
i

Attachment K pp 12-13)

Likewise, the condition of Tunnels 13, 15. & 18 had also been the subject of a

tunnel inspection by Milbor-Pua & Associates. Inc in 2004. wherein 'funnel 15 was

described as an "extremely serious section that in our opinion could suffer a tunnel

collapse at any time "

15 Notably, these maintenance and repair issues had been identified prior to the acquisition by Fortress in
2006 and would therefore have been re Reeled in the distress price I ortress paid to acquire RailAmcnca
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The Milbor-Pita & Associates report described the conditions in Tunnel 15"1 as

"Four hundred feel (+/-) of the north end ol'thc tunnel |usl in from the concrete
portal structure arc supported with highly deteriorated umber sets placed on u
spacing of 1 to 2 feet, in an area of heavy seepage In many cases the timber sets
have racked and/or pushed inward, and the face-to-facc contacts of the timber
segment* are almost completely crushed In our opinion these timber sets have
almost no support capacity and are in a /one of heavy ground, i c hence the veiy
close spacing of the sets Heavy ground, likely soil and/or very weathered
bedrock, combined with heavy seepage in an area supported with deteriorated
timber supports is a recipe for a major collapse that will close the tunnel for
weeks if not longer"

(Milbor-Pita & Associates May 5.2004 letter attached to Central Oregon & Pacific

Railroad, Ine letter to Mike Gaul, Port of Coos Bay, August 3.2005 attached hereto as

Shippers' Exhibit 2, p 21) l 7

In addition. Milbor-Pua described the conditions on Tunnel 13 as the second most

serious tunnel problem of the tunnels inspected The report described the presence of

''very wet, deteriorated umber sets" near the middle of the tunnel, a "section of close-

spaced steel sets" which are "lagged with severely deteriorated wood planks that allow,

rock blocks to punch through and fall on the track", and, "voids in back of the planks "

fhe report recommended that the steel sets should be lagged with steel channel as an

immediate re-support, and eventually the voids backfilled with clean concrete or

expansive grout (Shippers* Exhibit 2. p 22)

Furthermore, the Milbor-Pita & Associates 2004 report was not the first lime that

the need for immediate repairs in these tunnels was documented

"' The report discussed the lunnels in order of most serious to (he least serious, the most serious was I unnel
15, which we assume would therefore be the referenced "extremely serious section "
17 Milbor-Pita &. Associates, Inc arc' gcotechmcal and tunnel consultants1' from Woodinville, Washington
(See Shippers' fx 2.p 21)
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The need for immediate repairs in Tunnels 13 and 15 was also documented in a

March 1. 1994 study by Shannon & Wilson. Inc (Shippers' Exhibit 2, pp 2-20) l8 In this

report. Shanribn & Wilson described the tunnel condition and ''short-term rehabilitation

requirements'" by noting

''[sligns of important instability requiring immediate repair were observed in the
timber sets in Coos Bay'lunnels 15 and 18. and in the gunitc/sleel lining in Coos
Bay'lunnel20 t a l*

(Shippers' Exhibit 2, p 7) (emphasis added)

Even alter the tunnel collapse in September 2007, CORP elected not to undertake

the repairs or,maimenancc on the line CORP stated in its November 2007 letter to the

FRA.20 that its ''Capital Plan for 2008 does not include most of the Coos Uay Sub
/

(approx 117jni beyond Vaughn')''(Shippers'Exhibit 3, p 2)21

*)*)
Robert G Paul, the Public Works Director for Douglas County, noted that

based upon his experience in receiving and reviewing gcolechmcal reports of this nature,

he would have expected if the railroad intended to make the repairs, thai the next step

alter CORP received the July 2007 letter would have been for the railroad to acquire the

specific and detailed engineering designs, construction plans and specifications Once

these were produced, he would then have expected the project engineer to order the

IH The 1994 Shannon & Wilson Report was prepared Tor CORP's predecessor Montana Kail I.ink (Sec
Shippers' Ex 2)
19 In us July 16, 2007 letter. Shannon & Wilson define areas in need of immediate repair as Kepair Level 1
and as in need of repair within six months Repair Level 2 represented those areas that should he repaired
within the next 12 months (See RttilAmenca Response, Ex 6) Applying this classification to the 1994
report indicates that Shannon & Wilson was staling Tunnels 15 and 18 were in need of* immediate repair'1

within six months of March I, 1994
:o The FRA in October 2007 recommended that all three tunnels were in need ol immediate repairs to
permit the safe resumption of railroad operations (Rail-imcriLa Respond lu Shun Cauw. V S Paul
Lundberg F.x 8.)
21 CORP was operating under a compliance agreement between the FRA and CORP in 2007 (Shippers'
Ex 3)
" That part of the Coos Buy Subdivision situated north of the Coos Counly line and South of the Lane
County line is within Douglas Counly
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necessary materials, arrange for equipment, and establish a work schedule (V S Robert

G Paul, pp 2-3)

While Mr Paul describes what would be the norm in the public transportation

industry tor this region. CORP did not take any of these steps In fact, neither Mr

Lundbcrg's April 2008 verified statement nor the September 21,2007 Shannon & Wilson

letter describe any of these steps having occurred, let alone any steps being taken lo
<

initiate a repair program

If CORP intended to repair the tunnels in a timely manner, u clearly would have

requested or prepared the ''detailed proposal for the engineering design work and the

preparation of construction plans and specifications*' and included the repairs in then

Capital Plan for 200823 The absence of any reference to the engineering and design

documents in the September 2007 report, serves to corroborate the Marketing and Sales

Manager's statements that CORP was not going to make the repairs or reopen the line

(Shippers' Ex 1)

While Shannon & Wilson iniliall} reported that the tunnels ''require immediatei

rehabilitation work (within six months) ", in its follow-up report dated September 21,

2007, it does not describe that any repairs or changes in tunnel conditions have occurred

since the July report (RailAmerica Response to Show Cause. Ex 6. p 12) Notably, it

referenced that the condition of the tunnels was in fact the same as thev discussed with

23 furthermore! it'CORP seriously believed its public-private partnership proposal was viable n would
have included the tunnel repairs in us 2008 Capital Plan in anticipation of (he repairs being conducted
during 2008
Page 11 of 32-COOS-SISKIYOU SI IIPPFRS'PROTEST AND RCSPONSF IOTI1C APPMCAIION
Of CEN1RAL OREGON & PACIFIC RAILROAD INC TOR AUTHORITY TO ABANDON
RAILROAD I 1NCS AND DISCONTINUI. RAIL SERVICE



CORP in November 200624 - in other words there had been no change over this 10-11

month period I lowcvcr, during this same November 2006 to September 2007 time

period. CORP continued to transport trains and materials through the tunnels - same as it

did since the 2004 report which referenced the need for immediate repairs Particularly

noteworthy is the Shannon & Wilson comment that with respect to at least Tunnel 15 and

Tunnel 18 it hud previously advised CORP in 2006 that these tunnels required immediate

rehabilitation work' (RailAmenca Response to Show Cause. E\ 6. p 12)

Notwithstanding that Shannon & Wilson had indicated there was an immediate

need for repairs in November 2006 and then again in its July 2007 report, it reported in

September 2007 that due to the delays that u may not now2'1 be possible to undertake all

of the repairs'until the drier months of 2008 (RailAmenca Respond 10 Show Cause* Ex

6,p 13)

The September 21. 2007 letter advised that

'•[h|owcvcr, the increased seepage rate in some area? of the tunnels that normally
accompanies the rainy season will contnbute to an increased risk of instability and
also makes the application of remedial shotcrete in these seepage aitiav
impossible and ha/ardous Consequently, it may not be safe for much of the
repair work to be undertaken until the drier months of next spring and summer "

(RailAmenca Response to Show Cause. Ex 6, p 13) (emphasis added)

N'olably, \\hile Mr Lundberg cites this September letter for the premise that no

repairs could be undertaken until spring, in fact the report only identified the application

2-1 Shannon & Wilson describe the same tunnel problems thai u had discussed in ihc July 2007 report
They note that the recent rockfall in funnel 19 now requires immediate attention as well funnel 19 was
last visited in June 2007, prior to the July 2007 report
25 Shannon & Wilson define the term "immediate" as those repairs that should be done within six months
- not that the tunnel should be embargoed (See Rail America Response to Show Cause f.x 6, p 2)
2(1 The authors are flagging the fact that as a result of the failure to timely act on their July
recommendations, it may not now be possible to undertake all of the repairs in a timely manner and thereby
adding several additional months to the original time period in which they recommended the repairs be
completed
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of remedial shotcrele as being impossible and hazardous, it did not state that all repairs

would be precluded 2?

After reviewing the same report, Douglas County Public Woiks Director Robcit

G Paul observed that based upon his experience with construction projects in Douglas

County, it would be difficult to apply shotcretc under wet conditions However, he also

noted that other activities could have been undertaken prior to applying the shotcretc and

further notcdjhat shotcrele could be applied in areas where seepage was not a problem

(V S Robert G Paul, pp 3-4) Me also took issue with Mr Lundbcrg's statement that

weather conditions precluded tunnel repairs Mr Paul observed that while some repairs

may have been precluded during the rainy season, not all repairs \\erc. and, most

importantly, he stated that the engineering, design, materials acquisition, etc were in-

ofllce type activities that could have and should have been done before any physical

construction activities were initiated (V S Robert G Paul, pp 4-5)

Mr Paul also noted that the Verified Statement of Mr Lundberg does not explain

why neither the repairs nor the engineering design work was commenced during the

summer of 2007 given that the Shannon & Wilson report was issued in July 2007 well

before the rainy season (V S Robert G Paul, pp 4-5)

Further contradicting Mr Lundbcrg's interpretation of the limited construction

season is the fact that CORP's earlier repairs in Tunnel 15 were undertaken during

November of 2006 (Application of Central Oregon <fr Pacific Railroad, fnc for Authority

to Abandon Railroad Lines and Discontinue Rail Service. V S Paul Lundberg p 5) -

21 The author ofjthe letter carefully chose his words by including qualifiers such as lil may not be1 and "for
much of when describing Ihc repairs, in other words it would clearly depend on ihe lype of repair and the
timing of when repairs commenced
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indicating that not only could the repairs be undertaken during the fall time period but

also that CO&P was well aware that the repairs were feasible between the July through

November time period
ji

It is also worth noting that CORP was able lo initiate the 2006 repairs within 30

days after it received the October 2006 joint inspection report by the FRA and ODOT

1C

(CORP Application. V S Paul Lundberg. p 5) Based on the past practice, one would

expect that ifCORP had intended to restore service in a timely manner it would have

initiated the repairs shortly after the July 16,2007 report or at least concurrent with the

Embargo2

It is abundantly clear that CORP elected not lo iniliatc repairs during penods

when it \\as possible to undertake tunnel repairs - an election which was based solely on

economic concerns rather than any physical limitation that was outside the control of

CORP This economic embargo was simply an illegal use of the embargo process

constituting an unlawful abandonment

Rather than respond to the repeated call for immediate repairs CORP simply

elected to continue its deferred maintenance policy and not make the recommended

immediate repairs The tunnel conditions were clcarlv a direct result of CORP's

consciously Withholding essential repairs of ihe tunnels - repairs that had been identified
11

as in need of immediate attention repeatedly over the previous 13 years

u Obviou:,!}, ihc repairs could have hccn initialed m July 2007 or even as laic as October 2007. .is
evidenced b> the prior actions of CORP
2* Further, since Shannon & Wilson ph>sically inspected the tunnels between March 26-30.2007 while
accompanied b> a RailAmenca escort, one would have expeeted oral discussions communicating the
immediate need tor tunnel repairs would have occurred at that time - several months before the date of ihc
July 16, 2007 report (See RailAmenca's Response to Show Case Order, lix 6. pp 1-2}
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Not only was it possible for CORP to have initialed the repairs in July - or at least

b> the date of the Embargo,311 it was also possible to have commenced and completed

repairs anytime during the 13 years that the gcotcchmcal engineers were repeatedly

advising of the need for "immediate repair'1 in these precise tunnels It is clear that the

repairs not only could have been commenced, but also could have been completed within

a short period after cither the July 21.2007 report or the September 21. 2007 llmbaigo.
i

let alone anytime after the March 1. 1994 report All of these reports and discussions

documented to CORP the necessity of immediate repair on these tunnels

If Mr Lundberg was correct that it \\ould only take four months to complete all of

the Level 1 and Level 2 repairs31 identified in the July 2007 report, then b> his own

estimate, it is also clear that if the repairs had been commenced shortly after they

received the report, then CORP would have completed all of the repairs by November

2007 - well before the rainy season

Contrary to CORP's analysis, it is abundantly clear that

CORP/Rail America/Fortress, were all on notice of the need for tunnel repair and

maintenance long before the Embargo They simply elected to defer maintenance When

the lack of maintenance resulted in tunnel collapse, they then imposed an embargo

alleging an emergency situation existed which was out of their control As the above

discussion illustrates, the tunnel conditions were well documented long before the tunnel

collapse, the repairs could have been made in relatively short order, and. that CORP

3(1 As evidenced by ihc 2006 repairs, CORP had demonstrated an ability to initiate tunnel repairs
commencing as.late as October
31 It is notable mat Shannon & Wilson described the Level 1 repairs as being necessary within six months
while the Level 2 repairs were of less risk and could be undertaken m twelve months
Page 15 Of 32 -COOS-S1SK1YOU SHIPPERS' 1'ROTFST AND RESPONSE IO111C APPLICAI ION
OF CENTRAL ORbGON & PACIFIC RAILROAD. INC FOR AUTHORITY IO ABANDON
RAII ROAD LINES AND DISCONTINUE RAM SERVICE



consciously elected not to initiate repairs - all of which resulted in an illegal embargo and

as time has demonstrated, an unlawful abandonmenti
i

While in the abundonment application, Mr Lundberg references the lines have

been embargoed since September 21.2007, "due to unstable conditions in several tunnels

that make continued operation unsafe" (CORP Application, V S Paul Lundberg, p 2). he

simply fails to mention that these unsafe conditions were the result of CORP and

RailAmenca's practice of deferring maintenance and their policies of milking the asset

It is abundantly clear that these unstable conditions were not a sudden catastrophic event

- rather thcv were of CORP and RailAmenca's own failure to maintain the tunnels
*

Rather than address the deferred maintenance and repairs alter imposing the

Lmbargo, CORP wailed nine months and then filed us "Notice of Intent to Abandon ori

Discontinue Service'" for the Coos Bay Subdivision on lime 16,2008 CORP

subsequently filed this abandonment application on July 14,2008 (CORP Application)

In its application for abandonment, CORP now admits the l-mbargo was

economically driven and argues that the massive losses from operation of the Coos Bay

Subdivision weigh decidedly in favor of approving the application (CORP Application,

PP 2-3)

However, it simply does not provide any documentation that supports these

allegedly ''massive losses "
i

It argues that during the period of September 2006 through August 2007. it has

generated an avoidable operating loss of approximately $1 3 million (CORP Application,
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p 2),32 and that traffic has declined by 11 percent since 2006 and 37% since 2003 (COKI1

Application, p 2J3 J4

While COKP alleges the Coos Bay Subdivision generated an avoidable loss

during the base year (See CORP Application, p 2), it docs not. however, have actual

records to demonstrate the validity of this loss calculation, rather it is merely a post hoc

allocation of certain systcmwide revenues and costs to this line based on per mile of track

(See CORP Application, V S Baranowski. pp 2-3)is

While it is impossible to untangle CORP's records sufficient to determine the

actual amount of financial loss incurred by CORP, it is clear that as a direct result of

CORP's failure to maintain the lines and thereby fulf i l l its common carrier obligation, the

Shippers on the Coos Line have suffered both direct and indirect damage These

32 While CORP argues that Us agreement with the Union Pacific Railroad with respect to handling charges,
limits its ability to sei rates or to impose surcharges on shipments, it does not provide any indication that it
has made an effort to increase the handling charges in recent years The statement of J Michael Hammer,
Senior Vice President of Union Pacific Railroad, clarified that CORP was not limited in the amount it could
charge shippers, and observed thai in fact CORP had without objection from UP. imposed surcharges on
shippers {Attachment 4- Public Version, p I)
" CORP states that (here has been a downward trend in traffic volume It references that there were 5 193
carloads in 2005, 5.363 carloads in 2006 and 4,018 carloads through September 2007, the dale of the
[Embargo (Public Version p 2) Yet when one holds the numbers to close scrutiny, one finds that in 2006
the line was out of service for several days, therefore indicating thai if the line had been in service, the
number of cars in 2006 would most likcK be higher Similarly, since the 2007 volume ol 4.018 carloads
represents at best only 9 month* of service, one would expect that a lull twelve month period would have
generated a volume of 5,357 carloads) (4,018/9 = 446 cars per month. 446 \ 12 = 5,357 carloads per
year) Contrary to CORP's representation, the carloads have not exhibited a downward trend in available
shipping during the 2005 through 2007 period, rather the trend reflects CORP's own maintenance issues
and subsequent embargo If the line had been open for a full year in 2007, the traffic would have been in
excess of that shipped in both 2005 and 2006 - not ihe 8% or 11% reduction described by CORP (CORP
Application, V S John Williams. Attachment B)
14 CORP's narrow view of the decline in shipping overlooks that by the fall of 2007 lumber prices had
reached historically low prices and there has been a slowdown in Ihe housing markets (V S Jason Smith, p
2) When the housing markets recover then the amount of traffic on the line can be expected 10 dramatically
increase (Oral Testimony of Bill Goodman, p 2) ("the sawmill is currently operating at around 60% of
capacit)')
13 Mr Haranowski candidly noted that "[bjecausc CORP docs not in the normal course ot business
maintain Us revenue and expense data on a line-specific basis at the same level of detail as a Class I
railroad It was therefore necessary to develop reasonable approaches for allocating certain CORP
s>stcmwide revenues and costs to the Subject Line "(CORP Ippliculion, V S ttaraiumski. pp 2-3)
Page 17 of 32 -t'OOS-SISKIYOU SHIPPERS' PROTEST AND RESPONSE 1O J HL APPLICATION
OF CENTRAL.OREGON & PACIFIC RAILROAD, INC TOR AUTHOR! I'Y TO ABANDON
RAILROAD LINES AND DISCONT1NUI- RAIL SERVICE



damages are significant and cover not only increased transportation costs, hut also the

inability to access markets lhc\ traditionally scr\ iced - and in the case of American

Bridge and Spulhport Forest Products, the markets that their facilities were specifically

designed to service (See V S Fred Jacquot, V S Jason Smith)

i
Fred Jacquol, plant manager for American Bridge Manufacturing, Inc . a bridge

manufacturing and restorer in Reedsport. Oregon, noted that as a result of the Embargo, tl

is without the rail s\stem necessary to ship in and out of us facility the hea\y bridge

components it relies upon for its business (V S Fred Jacquol) Me noted that as a result

of the Embargo, the American Bridge Manufacturing facility is no longer able to process

the bridge repairs the facility was designed to repair (V S Fred Jacquot) He fuithei noted

that the \\eight and si/e of the work pieces they ship limit the transportation options and

that without fail they arc no longer able to access much of their markets (V S Fred
i

Jacquot)3ft

Southporl Forest Products situated its facility in Coos Bay in reliance on rail

access that \\ould allow it to Slav compctiu\e in the global market (V S Jason Smith) In

support of Soulhport building Us mill site in Coos Bay. the Port of Coos Bay buili a tail

spur connecting ihe mill site with the CORP lines (V S Jason Smith) Both the mill and

the rail spur are jcopardi/ed by the abandonment of the Coos Bay Subdivision

Ra\ Barbcc, Vice President of Sales and Marketing for Roschurg 1 orest Products,

noted thai his company alone is incurring 5208,000 to S250.000 per month in increased

transportation costs (V S Ray Barbee) Further, Mr Barbec obsei\ed that lacking access

** American Bridge's problems trom the loss of rail transportation is noi a local problem it is a problem
that adversely anects the enure United Stales- particularly those Class I railroads that depend on American
Dndgc for their bridge construction and maintenance (V S Fied Jucquot)
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lo rail, his company is unable to access its traditional markets thioughout the United

Slates, and, as u result, it is in turn being forced to market on a more limited regional

scale (VS Ray Barbce)

Mr Smith testified as lo ihe laek of trucks available to ship South port's products

and that the reload facilities did not have the manpower or equipment lo handle the

additional work thai resulted from the hmbargo (V S Jason Smith) The abihu to

transport the lumber products from Soulhport would face the same limitations after

abandonment as it is now experiencing from the hmbargo - a limitation that currently has

the mill operating with extended shutdowns and in a survival mode (V S Jason Smith)

Mr Jacquot and Mr Barbec clcarh demonstrate that the lack of rail transportation

threatens not only their companies' immediate and long term viability, but also the long

term viability of the local rural community Similar concerns relative lo ihe impacls on

the rural community were expressed ai the oral hearing on August 21, 2008 (Sec for

example statement by l-.nc E Farm of Menasha Forest Products Corporation) Mr

Goodman described how the Embargo has increased high\\a\ congestion and the sarelv

on these roads (Oral Slatement Bill Goodman)

Ihe embargo and illegal abandonment have greatly inconvenienced the local

production facilities as \\ell as rural communities Granting the abandonment petition

will onlv exacerbate this condition with closures of mill facilities, increased safety issues

on the rural roads, and. burdens on the local economy

While the short term gam of selling ihe rail lines for steel scrap ma> lit with ihe

short term gam philosophy of a hedge fund such as Fortress. U flics in ihe lace of the

public trusl embedded in the common earner authority
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DISCUSSION

A. CORP's & KailAmcrica's Embargo was an illegal abandonment in
violation of the common carrier obligation.

lender the common carrier obligation ;>cl forth m 49 U S C § 11101 (a), railroads

have a duly to pro\ ide service on reasonable request (But >\l<> Inc r California

Northern Railroad Co ami Southern Pacific Transportation Company, S'l B Finance

Docket No 32821. p 5 (July 20. 2001 WBarAle*'}. Gruome &. A.\.\ociate* v Gmenville

County Economic DtfvelopmtMt Corporation SI B Doc 42087 (July 27, 2005)

("(irnome'")

The very heart of the common carrier obligation is the recognition that the

railroads are in a position of a unique public trust and are therefore held to higher

standards of responsibility than other private enterprises (GS Roofing Ptoditci* ('o v

STB, 143 F 3d 387. 393 (8l11 Cir 1998) ("GSRoofing*)

The common carrier obligation may, however, be lemporanl) suspended by the

use of an embargo in emergency situations that are bc\ond the railroad's control \\hich

result in the railroad being unable ro perform Us duty as a common carrier (Bar Ale at p

5)

Notwithstanding an embargo, a earner may be found to be in \iolalion of the

common earner obligation iflhe embargo i:> premised on damage that can be readily and

incxpcnsixelv fixed, or if the embargo remains in effect loo long (GS Roofing 143 F 3lli al

392) ;'
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In the'absence of an emergency situation outside its control, an embargo cannot

be used by a railroad to unilaterally abandon or discontinue service on a line (liar Ale at

5)

If a carrier elects not to fix a line over which service is requested, it must take

steps to obtain either abandonment or discontinuance authority (Groome at p 8. Bar Ale

at 5-7, GS Roofing 143 F 3d at 393, Deccnur County Cmnmivvioners et al v Central

Railroad Company of Indiana, STB Finance Docket No 33386, (September 28,2000)

("Decatur'))]

In this1 case CORP and RailAmenca blatantly disregarded their common carrier

obligation when it failed to maintain the lines and tunnels, and subsequent to the tunnel

collapse, they failed to immediately commence tunnels repairs As noted above, the

tunnel problems were not the result of a catastrophic or emergency event - rather the

tunnel collapse was the result of deterioration from lack of maintenance The

deterioration in the tunnels was a direct result of CORP's long standing policy oi

deferring maintenance the tunnels as well as lines \\cre allowed to deteriorate 1? '1 he

tunnel collapse was not the result of an emergency outside Us own control (i c hurricane,

40

Hoods, and other acts of God)' Rather than make the investment in the Coos Bav

Subdivision, CORP elected to unilaterally cease operations due solely to the fact that it

would be inconvenient to make the repairs - inconvenient in that it did not fit with the

short term gam philosophy of RailAmcnca's hedge fund parent

37 CORP was operating under a consent order with the FRA Tor its failure to maintain iU> rail system
38 In ihis case CORP made no effort to rectify the tunnel situation, rather il simply illegally embargoed inc-
line (Compare CS Roofing at 394) (while a railroad may have initially acted reasonably in embargoing a
storm-damaged line, it may not be reasonable in maintaining the embargo if the railroad eould have
repaired the track in short order)
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Once CORP failed to initiate line repairs, the Embargo became unreasonable and
i

therefore an illegal embargo and CORP was no longer excused from its duty to provide

service (Bar Ale at 5, Croome at p 5)

CORP/RailAmcnca/1 ortress all ignored the fundamental principle that a common

carrier cannot unilaterally cease operations merely because maintaining or repairing the
r

line would be financially inconvenient (G S Roofing 143 I7 3d at 393)•**

Prior to abandonment, CORP has the obligation to provide service and to

maintain its line - including the tunnels (Railroad Ventures, Inc -Abandonment

Exemption, AB-556-2-X, April 24. 2008, pp 5-6) ("Railroad Ventures")

The CORP Embargo was an illegal embargo representing an unlawful

abandonment CORP's unlawful abandonment has had, and will continue to have, serious

adverse impacts on the Shippers as well as the rural communities served by the Coos Bay

Subdivision'" 'I he Application must therefore be denied and the ongoing illegal
i

abandonment enjoined

B. The STB should determine that CORP's unlawful abandonment
requires equitable relief and denial of the abandonment petition.

While CORP's abandonment petition is premised upon the high cost to operate

the line and the purported reduction in shipments, it would not be equitable to allow

abandonment in response to the tunnel conditions in light of the fact that CORP's failure

39 Allowing CORP to unilaterally abandon the line rather than proceed through a formal abandonment
process undermines ihc OKA process I he OfA process is designed to keep the lines in the national rail
system so that they can be used for long term rail service (Kansas City Southern Railway Company. AB-
1*03-2 l -X(Ma> 20.2008. p 9)

40 CORP's suggested manner for the shippers to mitigate the effects of the abandonment is to shift
production horn mills on the Coos Bay Subdivision to facilities elsewhere in Oregon or other stales (CORP
Application, V S John Williams, p M), a strategy that cavalierly ignores the impacts on the rural
communities along the lines and their economic development
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to properly maintain the line and operate in accordance with the public trust afforded to u
I

as a commonlcarner was the direct and proximate cause of the tunnel conditions

In balancing the equities, the STB should consider among other factors, the

relative cost of restoration of service, the financial resources of the railroad.11 the reliance

of the Shippers on the rail service, and, most importantly, the extent of responsibility of

the railroad for the condition of disrepair Interstate ( ommerce Commission v Baltimore

and Annapolis Railroad Company, 398 F Supp 454,464 (1975) ("Baltimore &

Annapolis Railroad*}

Under the railroad's public trust obligation, a railroad may not cmbaigo a line

simply because it \vould be inconvenient or less profitable to continue to provide service

(G.V/too/Jug 143 F 3d at 394)

Similarly, it is inconsistent with the public trust to allow the railroad to adopt a

deferred maintenance program during periods of positive economic returns, and then,

after milking the asset to the point of collapse, simply claim it is now uneconomical to

make the necessary repairs

In a situation analogous to the Coos Bay Subdivision, the court in Balnmttre &

Annapolis Railroad noted that if the unsafe track conditions resulted in large part from
i

the railroad's own policy of deferred maintenance, then the original cessation of service

is not beyond the control of the railroad Since it \\a:» not a sudden catastrophic e\eni. the

embargo represented an unlawful abandonment and the court enjoined both the embargo

and unlawful abandonment (Baltimore & Annapolis Railroad 398 F Supp at 463-64)

41 In this case, ai a minimum the Board should consider the financial resources of both CORP and us alter
ego RailAmcrica Given the management philosophv of RailAmenca's parent corporation, it is also
appropriate lo cpnsider the financial resources of fortress as ucll
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(See also IC C v Chicago. Rock Island & Pac R R . 501 F 2d 908, 911-13 (8* Cir

1974)

Likewise, in Chicago. Rock Island & Pac R R. the court acknowledged that the

Board could exercise its discretion and refuse abandonment in situations where there has

been abandonment by neglect In Chicago, Rock Island & Pac R R . the I C C argued

that

"the termination of service for reasons beyond the railroad's control may justify
the exercise of discretion in refusing an injunction, but that no case has allowed
"abandonment by neglect,11 c. permitting a railway by a deliberate neglect of
essential maintenance which allows tracks to deteriorate to a 'deplorable
condition' to then successfully argue that restoration of service would be
inequitably expensive "

(id at 95)

Uponjrcview, the court of appeals agreed with the I C C position and noted that

in the event there has been a willful policy of failing to maintain the lines, then the 1 C C

may consider this factor as weighing against an argument by a railroad that conditions

beyond the railroad's control caused the embargo conditions The court ruled that in such

situations the

"equities of the situation significantly favor the shippers on the line and require
the issuance of an injunction "

(id at 915)

In Baltimore & Annapolis Railroad, where the court found that the damage to the
•

bridge resulting from Hurricane Agnes had in fact resulted in the cessation of railroad
i'

operations on the line, it also found that the damage wreaked by the hurricane would not

have occurred had the Baltimore & Annapolis Railroad performed routine maintenance

on the bridge over the years The court noted that "if the unsafe track conditions have
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resulted in large part from the railroad's policy of deferred maintenance, the cessation is
i

not deemed 'beyond the control" of the railroad'" (id p 463.) The court further observed

that 'Virtually the entire cost of repairing the track to safe conditions is a result of B &

A's longstanding policy of "'deferred maintenance " (id p 463) As a result, the court

found that the Baltimore and Annapolis Railroad's embargo was illegal from us inception
i

and that the railroad should be enjoined thereby requiring the railroad lo restore rail

service (id at 466)

Likewise, in this case the conditions that led to the September 21,2007 Embargo

and to this abandonment application, were a direct result of CORP's and RailAmenca's

deferred maintenance policies and their failure to maintain and repair the tunnels in a

timely manner

The common earner obligation imposes a public trust on CORP and RailAmcnca. a

trust obligation which is not satisfied by deferring maintenance and unilaterally ceasing

operations 1 his trust reflects the well-established principle that as part of their quasi-

public nature, railroads are "held to a higher standard of responsibility than most private

enterprises" (OS Roofing Products Co v Surface Tramp Bd, 143 I7 3d 3 87. 391 (8lh

Cir 1998)) Thus, a railroad may not refuse to provide services merely because lo do so

\\ouldbemconvement or unprofitable (G S Roofing, 143F3dat391)

To allow CORP to abandon the lines based on the results of Us own deferred

maintenance policies is inconsistent with the policies underlying the common carrier

obligation

Given CORP's illegal embargo, illegal abandonment, and, the inequities of

allowing a railroad to be rewarded for us own deferred maintenance, the Board should
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reject the abandonment petition and issue an injunction requiring CORP and its alter

egos, to restore service on the Coos Bay System424j

C. The Financial Condition of CORP and RailAmerica arc sufficient to fulfill
common carrier obligation.

In its application for abandonment, CORP alleges that there has been a significant

dimn turn in the number of rail cars shipped on the line and implies that as a result of this

reduction the lines are uneconomical to operate However, the argument does not stand

up under close scrutiny

While in its application. CORP alleges that traffic on the line has declined 11

percent since 2006 and by 37 percent since 2003 (Corp Application* p 2), in fact rail

traffic has remained relatively consistent for the last three years

Like other allegations in us application, it is difficult if not impossible to validate
i

CORP's allegations In this case CORP supports its argument of the declining trend in

traffic by referencing the traffic volume was 5,193 carloads in 2005. 5.363 carloads in

2006, and, 4,108 carloads in 2007 (p 2) Yet when one examines the historic carload

summary prepared by CORP for us November 14,2007 presentation.'" it used a different

set ol numbers which referenced annual carloads as 5,849 in 2004, 6.247 in 2005, 5,845

13 The Board should not allow CORP/RailAmenca/hortresb lo ignore the long term obligation* of a
common earner in order for them to obtain a short term gam resulting from the salvage of the rail line
!' In ihe event (he Board does approve the abandonment, then it should require
CORP/RailAmcrica/Fortress to compensate American Bridge. Souihport, the Port of Coos Ray and other
entities that in good faith made financial investments to construct facilities to receive or which investments
were premised upon direct rail service (See Central Michigan Railway Company, AB-308-3-X, (October
31,2003), p 5) The Shippers request that in the cvcnl abandonment is granted that further proceedings be
initiated to determine the amount of good faith investment that COKIVRailAmcrica/l ortress should be
required for compensation to the Shippers
41 I he discrepancy between the summar> prepared by COR I* for the November 2006 presentation and the
numbers utilized in the V S of Mr Williams is significant and makes one question the true amount of
shipping on this line
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in 2006, and 3,652 in 200745 (See Reply of the Oregon Internaiionul Port ofCoo\ Bay.

STB financepockct No 35130. ex 24, p 13) Notwithstanding the discrepancy in Us
i

own numbers, it is clear that absent the closure of the line for repair in January 2007 and

again in September 2007, a lull year of operations in 2007 would have produced more

rail shipments than either 2005 or 2006, thereby demonstrating not the decreasing trend

alleged by CORP but an increasing or stable trend in shipments

The alleged decline in shipping is not, however, a decline in the Shippers1 interest

to ship product on the line, lather it is the failure of CORP to meet its common carrier

obligation

• Mr Jacquot of American Bridge described how CORP's o\vn mismanagement

resulted in its failure to maximize the potential for additional shipments on the line Mr

Jacquol noted that

''much of the time, our cars were misroutcd on the CORP's line, and often were
delivered 1-2 weeks later than expected Ordering empty cars for outgoing
shipments was also problematic Often we could not contact the CORP car
manager to place an order, we would not receive confirmation when cars were
ordered, or we would not receive accurate delivery date estimates'"

(V S Fred Jacquot, p 2)
j

Similarly. Mr Smith testified as to how once their mill reached its productioni

levels. CORP's lack of tunnel maintenance and repair resulted in a shut down of its

critical rail linkage and in turn layoffs and shutdowns in operation (V S Jason Smith)

Given the conflicting numbers utilized by CORP in analyzing the traffic on this

line, it is difficult, if not impossible, to discern the actual amount of shipping on the line
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Absent reliable information on the number of carloads, one cannot determine ihc amount

of revenue produced nor project with any certainty the potential of the line

It is clear, however, that a significant amount of traffic did and would continue to

use these lines if service were restored
i

When one examines the historical shipping on the Coos Bay Subdivision, one

quickly fmds|that CORP's policies of deferred maintenance and its own management

failures have adversely affected the ability to ship on the line and. in turn, have affected

the economic stability of the line

In the face of a high level of shipper interest and the compan\"s mismanagement

the proper remedy is not abandonment, rather it is an injunction against the Embargo and

denial of the abandonment application The present and future public convenience and

necessity do not require or permit the abandonment or discontinuance

D. *: CORP should not be allowed to segment the line.
i

While the Coos Bay Subdivision includes a total of 138 5 miles. CORP's

application for abandonment only applies to that segment of the Coos Bay Subdivision

lying to the west of Milepost 669 - a total of 118 5 miles (CORP Application, V S Paul

Lundberg) CORP has elected to reserve the remaining 20 miles of the line extending

from Milepost 669 to the connection with the Union Pacific Railroad line at Eugene.

Oregon

The segmentation of the line should be denied for it forecloses the \iabili ty of

contiguous segments such as the 20 mile segment, the LPN Branch. Coquille Branch and

the Coos Bay North Spit Rail Spur), therefore leading to their eventual abandonment (See
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Caddo Anlomn and Link Miisoun Railroad Company r Surface Tran\portation Hoard.
i

95 F 3d 740, -748 (8th Cir 1996))

In Caddo Anloine, the court noted that the STB was to prevent situations wherein

the railroad

"downgrades by failing to maintain and repair its track:* services over a portion of
its line that it deems more expensive to operate, while maintaining seivicc to a
single shipper that it deems easier and more profitable to ser\e, and then tiles a
SDM covering only the undesirable portion of the line shortly before the
abandoned shippers arc able to file a feeder line application "

(Caddo Antoine 95 F 3d at 747)

To allow the proposed segmentation of the line not only violates the S 1*13 polices,

it also is likely to lead to further allegations of uneconomical lines and subsequent

abandonments 4h

K. The Shippers arc experiencing more than Kconomic Loss.

In his analysis of alternative transportation options. Mr Williams concludes the

Shippers have an adequate alternative source of transportation and that the Shippers*

increase in costs is only approximately $2 9 million (CORP Application. V S Williams p
i

13)
f

Unfortunately, Mr Williams* calculation of the increased costs grossly

underestimates the impact to the shippers

Ray Barbee references that Roseburg Forest Products alone is incurring 5208,000

to S250.000 per month in incieased costs plus additional costs in reload as a result of the

embargo of the line He calculates that his company's increased transportation costs are

40 Future abandonments can be anticipated on the LPN Branch and the Coquillc ttranch as well as the 20
mile segment being reserved and the Siskiyou Branch
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in the range of $2,500,000 to $3,000,000 annually Mr Barbcc further noted that these

costs arc the hard "transportation costs'1 and did not include the increased \\ear and tear

on Roscburg's transportation infrastructure (i c truck loading docks, scales, and roads),

administrative costs or inventory carrying costs (V S Ray Barbcc)

Similarly. Mr Goodman of Georgia-Pacific West, Inc testified at the oral hearing

that his company has experienced a 17-21 % increase in transportation cost as a result of

the Embargo l-Ie further testified that the absence of direct rail service will seriously

jeopardize the GP Coos Ba> Sawmill's long term ability to compete and sustain

profitable operations (Oral Testimony of Bill Goodman) The freight cost impact from

the embargo is currently $1 5 million per year on finished products and an additional

$550,000 per year on wood liber When the Georgia Pacific sawmills return to full

production, the additional transportation costs arc anticipated as being $2 5 million with

respect to finished lumber and approximately $935,000 per year on wood fiber (Oral

Testimony of Bill Goodman)

Likewise, Southport Forest Products is paying an additional 370,000 per month

($840.000 per year) in transportation costs solely related to trunsloading its lumber

products to reloads in the Willamette Valley (V S Jason Smith)

Mr Barbee, Mr Goodman, and Mr Smith all describe how the industry is in an

economic downturn and that one can expect that once the economy turns around then the

demand for trucks will outstrip the supply, result in further transportation cost increases,

and, further congest the coastal and mountain roads
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While CORP asserts there is only a $2 5 million impact, il is clear that it has

greatly underestimated not only the financial impacts to the local nulls.47 but it has also

ignored the resulting transportation gridlock and impacts to the rural communities and

mills

The abandonment application must be denied in that the public comcmcnce and

necessity require the continuation of the Coos Bav Subdivision Ihe short term revenue

that CORP/Rail America/Fortress can gain through the salvage of steel etc. is greatly

outweighed by both the short term and long term harm that has and will befall the

shipping public The adverse impacts on the rural communities from loss of

manufacturing facilities, increased transportation impacts, and the rural communities*

economic development, impose an unnecessary and unwarranted burden

CONCLUSION

'I he Surface Transportation Board should issue an order denying the abandonment

application and. in turn, issue an injunction directing that CORP restore rail seivice The

Board should also acknowledge that the railroads* common carrier obligation is a

commitment'that carries with it an obligation to manage its system and facilities on a

long term basis as opposed to the short term gam that can be realised through the bah age

4" Based on the Souihpon [.umber, Roseburg Lumber and Georgia Pacific additional trans port alum tosts
thai arc approximately 57,275 000, it is clear that CORP &impl> does not have an appreciation lor the
impacts to its shippers or ihc local communities in which it operates
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of the lines Given the lack of interest by CORP/Rai I America/Fortress to operate this

line, the Shippers further support the Feeder Line Application of the Port of Coos Bay

Dated August 28,2008

RonaldS Yockim, QgB|81430
Attorney at Law
430 SE Mam Si
PO Box 2456
Roscburg, Oregon 97470
(541)957-5900
(541)957-5923 Fax

Counsel for Coos-Siski>ou Shippers'Coalition
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MENASHA

Wmten&ipyof Oral Testamony to the Surface Tron^K»tat»nBoart '
RE Docket No AtV515 (Sub-No 2X) and STB Finance Docket No 38160
Eugene. Oregon
Au0ust21.200B
EncE Farm

Good afternoon Chairman Nrtimglmiii. end Comnrealonef Buttrey Thank you tor tha

oppoitunlly to speak today and provkte Input on the proposed abandonment of the

Coos Bay Line by CORP and the Feeder Line Application by the Port of Coot Bay My

name is Enc Ferni and I represent Menasha Fomst Products Corporation which •

based hi North Bend, Oregon

Menasha is a private timber company that has been m Southwestern Oregon for over

lOOyeara Our sole business to managing over 100,000 acres of toT*ertand throughout

Southwest Oregon VM to not opsratBarry manufacturing taffln^

per year But tru more Importamnnue to ia, and afl forest prtxfuctscompanleimtto

regnn, is the secondary effects on our business, mossed by a lack of reB service on

the Coos Bay Una.

|OR«M»ONB



MENASHA

Menasha atone harvests and sells approxmatory 100 truck toads of logs each day to

local lumber, plywood, and dip manufactures that are all serviced by CORP's Coos

Bay and Snkiyou Lines Regionally, five more industrial amber companies and

numerous private umbertand owners own and manage over 700,000 acres which

provide amber to nulls along the COM Bay Una These bmbertand owners currently

harvest and sen approximately 450 truck toads of togs per day to manufacturer! on the

Coos Bay Une atone The mUs on this hne depend on Urn railroad to move finished

products cost effectively to meriwteaD over the United States The toss of ml service

on the Coos Bay Une has been compounded by the stagnant housing market which

hsv pushed lumber prices to the lowest pewit In over 20 yean Short term, the nwto

located along the Coos Bay Line are forced to operate at a toss just to remain hi the

global rumber market Long term, their ability to continue operating i» in jeopardy If

these manufacturers are not able to compete and must shut down their fatalities,

companies M» Manasha will have no option but to haul ad of our togs to mite along the

l-5comdor that stdl have rail seme Because lumber, plywood and wood dupe en e

commodity Ift nearly impossible to pau this artltortal OD^

materlab on to the ratal) buyer of mclMdual 2x4* or sheets of plywood Therefore the

additional cost off transporting togs or lumber to e fadity wtth rari service must be

abwrbed by the manufacturer Trw additional cost also reduces the pncethet the nuBs



MENASHA

C8niflwdtoptyfbrrawmateneti,inourca«logi If we are forced to truck every tag

to nuns wrth raB service, our company would have to pay an addftonal $300 p«r toad [or

$14,000 par day] In addttfonal transportation oosts This fright not sound fflce a tot but

4 adds up to 93 2 million per year, which conns directly off our bottom Ira. and during

a market cycle In which we can le«st afford il Whether or not to resume ralservica

along the Coos Bay Una to just not an option Hundiedt of family wage Jobs and the

economic bvaOnod of our region depend on thto vNal transportation Unk

From a safety standpoint, to get to the 1-6 corridor trucks must navigate over one of two

routes trirough the Oregon Coast Ranga These highways ana two-tena. ndndy road*,

that are sub̂  to doeureounngMrfriter storms Arid durinQ trie summer months. RV

and tourMfraffto can cause signMeant delays along thecBreutam In tog trucks along,

the addWon of 450 round tripe each day could paralyze these highways

Another concern for timber companies with no manufacturing division, such as

Menasna, • that if any mHb along the Coos Bay Una are forced to dose due to took of

raU service the remaining mite may have excessive tog suppftes available, further

reduong competition tor togs and resulting n lower log sale* prices Thai one/two



MENASHA.

punch of higher transportation onto, and tower sales prtcea wfll BufaatantiaRy reduce our

company's profitability and ultimately reduce fte total asset vahie of cwrtombertand

ManaBha Fomt Product! Corporation wholly opposes the abandonment of the Coos

BayLiMpiopoeedbyCORPandeuppoftetheFaedorUneAppthationiubmlttBdfay

the Port of COOB Bay Trus transportation W( from Cajudte to Eî ene to esienbal for

the economic vlablrty of the entire Southern Oregon Coast Hie line between COOB

Bay and Eugene bbecta our property in numerous locations and based on my

experience wtth the geology end topography in thai region of th» state, any extended

period of non-use could jeopardize me possliility of ever reopening tins ine. Not only

are the tunmta in need of ImmedJato raper. but htUopes and ebvem crossings require

regular maintenance, without which the coots to leper could make reopening thai vital
« »

transportation Dnk uneconomical Action must be taken liMHiedBrtely to reopen the

Coos Bay Line and restore service to our communities

Furthermore, V CORP can not operate the entire hne. they ehoiej be requued to eaU the

entire length from Coquffle to Eugene to the Port of Coos Bay The Port should be

given every opportunity to make the line pnAaMa. and the retention by CORP of short

segments met are more lucrative, and allow control of the entfe* line, will only cause



MENASHA

togtoflealprabtenwanddobysfDrihtipenonttoRm ThbwHiindennnetnBPorrs

good Mm effort to reopon this Rno to lull service

In summary. I would Ike to amphaia the enormous financial stain the tack of roll

service to currently Imposing on compantes like Monastic, and the long term negative

•npact on limbeiland values acmes the region rfSoutti*UBtum Oregon loses rafl service

permanently

This concludes my remarks and I thank you tor thto opportunity to comment on (he

Abandonment PebHon and Fender Una Application before the board
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Central Oregon & Pacific Railroad, Inc - ) Docket No AB 515 (Sub-No 2X)
Coos Bay Bay Rail Line ) Finance Docket No 35160

ORAL TESTIMONY OF BILL GOODMAN

My name is Bill Goodman I am the Group Manager - Western Lumber for

Georgia-Pacific West, Inc (GPW), a wholly owned subsidiary of Georgia-Pacific

LLC (GP) I have been with GP for 22 years and currently have manufacturing

and sales / marketing responsibility for the western lumber group GP and its

subsidiaries operate 56 wood products manufacturing facilities throughout the

United States employing over 10,000 employees I am here to speak in support

of the Port of Coos Bay's Feeder Line Application to reestablish rail service on

the line embargoed by the Central Oregon & Pacific Railroad (CORP)

GPW operates a sawmill at Coos Bay, OR which produces Douglas fir

lumber Until the embargo by the CORP, the Coos Bay facility was the largest

shipper on the line, receiving up to 40 carloads of logs per month and shipping

up to 275 carloads of finished lumber and wood chips per month

As with most wood products companies, we are heavily dependent on the

rail freight network This is especially true of the Coos Bay sawmill, due to its

geographic location on the Oregon coast and the markets served Coos Bay is

80 to 90 miles from the Interstate 5 corridor, affecting the cost and availability of

motor earner capacity Primary destinations are the population centers in the



West where length of haul and volumes requires the strategic advantage of rail to

compete effectively

When the rait embargo was first imposed by the CORP on September 21,

2007 with only one day's notice, it created immediate and significant issues for

our supply chain Candidly, we were surprised at the lack of communication as

GP had developed an effective business relationship over the years with the

CORP

While the GP logistics team was able to quickly develop transportation

alternatives - - predominantly rail service via a Eugene, OR area reload and

additional motor carrier capacity - - the impact of the short notice period for the

embargo caused us to temporarily shut-down production at Coos Bay putting 125

people out of work for several weeks

On an ongoing basis, the impact of the rail embargo has resulted in a

transportation cost increase on finished lumber of 17 to 21% over what we were

paying prior to the embargo The sawmill is currently operating at around 60% of

capacity resulting in a freight cost impact of approximately $1 5 million in 2008

At full production, this would translate to a cost impact of approximately $2 5

million per year on finished lumber

In addition, the rail embargo has adversely affected the freight cost on

wood fiber - - the inbound shipment of logs and outbound shipment of wood

chips At current production levels, the cost impact on wood fiber is

approximately $550,000 per year At full production, the cost impact would be



approximately $935,000 per year This volume is moving via motor carrier in the

absence of rail service

There are ancillary effects as well increased highway congestion on two-

lane coastal and mountain roads such as Highway 101 and the environmental

and safety impact of additional trucks on the highway

In summary, the absence of direct rail service will seriously jeopardize the

GP Coos Bay sawmill's long-term ability to compete and sustain profitable

operations We strongly support the Port of Coos Bay Feeder Line Application

as the vehicle to restore rail service to the region

Upon the restoration of rail service, the GP Coos Bay mill operation would

be considered by the company as a platform for growth This could lead to

capital investment and production expansion

I want to thank Surface Transportation Board Chairman Nottingham, Vice-

Chairman Mulvey, Commissioner Buttrey and the Surface Transportation Board

staff for traveling to Oregon to hear from the shippers and other interested

parties

Thank you
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VERIFIED STATEMENT OF JASON SMITH

My name is Jason Smith and I am the Operations Manager of Southport Forest

Products, along with a co-owner of the company.

Southport Forest Products is a small sawmill and log chipping company that

started up in 1998, specializing in the conversion of small logs into wood chips and

lumber. As the company grew, considerations were given to invest in growing the

existing facility by investing in new machinery and technology. An in-depth analysis of

the business identified that it was not prudent to continue to invest money in the current

location due to a lack in the necessary transportation infrastructure.

Southport, at that time, decided to look for a new location to build a new state of

the art sawmill that had access to all of the required transportation infrastructure in order

to stay competitive in an increasingly competitive global economy. The two

transportation items that we identified were direct access to rail and access to a marine

shipping terminal At that time we were transloading approximately 60% of our lumber

shipped out through a rail reload in Coos Bay

Southport reached a deal with the Port of Coos Bay, whereas the Port of Coos Bay

sold a parcel of land to Southport on the North Spit, with the understanding that the Port

of Coos Bay was required to build a rail line connecting the new Southport sawmill site



with the CORP line. This process went off without a hitch and by the summer of 2005,

the rail spur was completed. With the startup of the new sawmill m the late summer of

2005, Southport started shipping lumber via rail from the North Spit

Southport struggled with the startup of the new sawmill. It took well over a year

before the new sawmill was starting to reach production levels intended Next came a

slowdown in the housing market that further reduced the value that sawmills received for

their finished products By the fall of 2007, certain lumber prices had reached

historically low prices that they had not seen in over 20 years. This is unadjusted for

inflation This created conditions that made in nearly impossible for sawmills to operate

profitably

The last straw was when CORP suddenly announced an embargo the Coos Day

line. Southport was immediately hit with huge lag times between when we called orders

ready to ship and when they actually shipped out This was caused by a number of items,

but mostly due to a lack of alternative transportation systems available to us and the other

shippers in the area.

There were only a certain number of trucks available to ship our product to

existing reloads in the Willamette Valley. In addition, the reloads did not have the man

power and equipment to handle the additional work load

The end result was that all inventories of finished goods swelled. This caused

cancelled orders and frustrated customers that were reluctant to do business with

Southport due to unreliable shipping practices.

This rippled through the sawmill industry in Southern Oregon At Southport we

immediately went into pure survival mode. We imposed a wage freeze, did away with



our production bonus svsteir. and reduced xrwfits on our employee medical plans In

addition, we (.Inmnatcu al1 ikin-tssenliul jobi, Lulling uu> urrkfoice by 15S bffumtll

hours were redutcd and extended shutdowns were inken around hohdavs

Tliis lias been ibc \va> that we ha\c npcraied since the embargo Kigh* now we

orusuni\i]ig It is hanl to :>j\ how long we e«m holdout Currently we are paying an

ad Jiuo.ial }70 000 00 pe- month in traiisponatinn expenses to transload our lur.hcr to

reloads in the Willamette Valley

If rail SFTMC.F is not returned to the Southern Oregon coast the long trrm \ iabilii\

nl'nur biiMiicsi is vuvprcl It will no longer make sen-w in continue110 imc&t in our

bjwmill facini) that ha^ IM lons icnn viiibilitv Strategic Jcciimns to continue to Knld

that business will not be made and eventually UK dour* Mill L!UW Thii \vill ha\e an

immediate effetl on the emplo\ccs at Stmihport Fore^i Prixlucts and the hundreds of job

Uiat at cieated by and dependant on Uie foies' proJjeis rusncsx

VERIFICATION

I. Jason Smith, declare under pcnali> of perjur. that the torrgomg is tnie and

ccn*ci FurtJicr I certifj that I am qualified and authonzed to file this \cnfied staunicnt

i:\ccuhfd on u/^ Z7 .2008

Page ^i of 3 VERIFIED STATEMENT OF JASON SMITH



ORAL TESTIMONY OF

FREDJACQUOT

ON BEHALF OF

AMERICAN BRIDGE MANUFACTURING



Comments for STB Hearing 8-21-08, Eugene, OR

Chairman Nottingham, Vice Chairman Mulvey, and Board Member

Butrey, thank you for taking time to hold this hearing today. My name is

Fred Jacquot, and I am the Plant Manager for American Bridge

Manufacturing's Reedsport Oregon Facility I've asked to speak before the

board today to explain the devastating effects that the Central Oregon and

Pacific's 2007 embargo has had on our operations, and the long term

impacts we will experience if the Coos Bay Line is abandoned

American Bridge Company selected the current Reedsport plant

location because the site was shovel ready with an existing rail spur and

barge slip With help and support from Douglas County, the City of

Reedsport, the State of Oregon and the United States Economic

Development Agency, American Bridge broke ground in June, 2002 and

operations began in March. 2003. American Bndge Company has invested

over $16 million in plant equipment and operations to bnng the plant to its

current capacity.

To date, our plant has sold over $28 million dollars in railroad,

highway, and pedestrian bridges for projects throughout the middle and

western United States We are currently fabricating steel for the Hoover

Dam Bypass Bndge; an elevated mtermodal railyard in Chicago, and the

supporting structures for the erection of the San Francisco Bay Bridge m

San Francisco, CA The bulk of our products have been bridges for class I



railroads Our 80 person work force is comprised of displaced timber,

construction, and shipyard workers from depressed industries in the region,

many of whom would traditionally have left the area. Our 2008 projected

payroll is $2 3 million

Since we began shipping by rail in 2005, we have processed close to

100 cars on our spur before the embargo. Current projections for full

capacity use would be approximately 90-1 SO cars per year. Much of this

traffic had been incoming raw material from steel producers cast of the

Mississippi River. Much of the time, our cars were misrouled on CORP's

line, and often were delivered 1-2 weeks later than expected. Ordering

empty cars for outgoing shipments was also problematic. Often we could

not contact the CORP car manager to place an order; we would not receive

confirmation when cars were ordered; or we would not receive accurate

delivery date estimates Additionally, we often experienced the same long

deliveries or routing problems we had with incoming material cars

Service issues culminated in October 2006, when a tunnel collapse

resulted in loaded railcars being stranded in our yard. This collapse

resulted in extraordinary unanticipated costs to American Bridge

Manufacturing for transloading and truck shipping.

When we received notification of the CORP's pending embargo 24

hours before it was imposed, it was quite clear that CORP had no detailed

plans or timeline to lift the embargo. In November, 2007, CORP

announced their "Public/Private" partnership to restore service on the



embargoed line Repeated attempts to negotiate a lifting of the embargo

resulted in an impasse and CORP's eventual application for abandonment

This embargo has seriously impacted our operations, resulting in both

direct and indirect costs. Prior to the embargo, raw material was delivered

to our site by rail for 5.8 cents per Ib Under the embargo, we are forced to

rail our incoming material to Portland, transload, and truck to Reedsport,

resulting in a current delivered per pound cost of 9 cents. Additionally, the

sudden and continued nature of the embargo forced us to re-organize work

in process to address impacts associated with the loss of rail service. Due

to the increased costs resulting from the embargo, we have been

unsuccessful in bidding for over $18 million dollars in new contracts

Finally, much of the market we have relied on since our operation began is

no longer available to us due to the lack of rail access.

Abandonment of the Coos Bay line will have even more drastic

impact to our plant Markets we successfully competed in before the

embargo will be closed to us for good. The competitive advantage we

enjoyed because we could receive raw material by rail will be lost

Limitations on the weight and size of work pieces we can ship will become

permanent. Increased operating expenses and decreased profitability will

make further investment in our plant by American Bridge Company less

attractive. Ultimately, abandonment of the Coos Bay Line threatens our

immediate and long term viability



American Bridge Manufacturing strongly supports the Port of Coos

Bay's efforts to restore service to this line. We have suffered consistently

poor service, and have incurred significant and unexpected costs because

of the 2007 embargo. Therefore, we urge the Board to grant the Port of

Coos Bay's application as expeditiously as possible. Additionally, we ask

the Board to carefully consider the line's valuation. Further, we believe it is

reasonable and within the Board's authority to require CORP to pay for the

repairs of the conditions that resulted in the September 2007 embargo.

And finally, American Bridge Manufacturing requests the Board deny

CORP's application to abandon the Coos Bay Line, regardless of the

outcome of the Port of Coos Bay's Feederline Application.

In closing, I wish to express American Bridge Company's gratitude to

the Board for taking the time to hear our issues; for you and your staffs

responsiveness to our questions, and for your continued high level of

interest in our case. I also wish to thank the Port of Coos Bay for their

leadership and efforts in preparing the fccdcrlmc application Additional

thanks to Congressman Defazio and Senators Wyden and Smith for their

ongoing advocacy on our behalf, and to Governor Kulongoski and our state

and local legislators and communities for their continued support of

American Bridge Manufacturing Thank you
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VERIFIED STATEMENT OF RAY BAR15KE

I, Ray Barbee, declare under penalty of perjury that the foregoing is true nnd

coireU Furthei, 1 certify thai I am qualified and authon/ed to file this venfied statement

I .1111 the Vit-e Piusidcnt toi Sales A. Maiketing u i t h Ki>sduiii> finest I ' l i u l L k K

Roseburg l;oiest Products, is an Oicgon coiporalion, with lorcst products manufacturing

facilities throughout the United Stales but heavily concentrated in southern Oregon and

northern California We employ ovei \500 employees in our line of enginecied wood

piodiMs composite panels, plywood, lunihei, and in the iiKin;ii;uiicnt ol out nwn

timberlands Most of our facilities are located in rural areas and represent the piincip.il

employei in these comnumilies

\^ uilli must uotnl pHul ikK LiHiip.iiiies \vc ait. |K,I\I]\ \Upuulenl dpi HI ilu1

ahiht \ to ^lup hoth oui KIU m.tleii.il and llmshcd pioduvt In Mil As a i^Mill nl oiu

dependeiKC on rail tiansportation. Rusebuig l:oiesi Pioducts has had .1 (.lose lehilioiiship

over the years with the various railroads, including in 2004 assisting Central Oicgon it

Pacific Railroad ("CORP") with the reopening ol the line between Winston. Oregon and

Oil lard, Oregon when the line was closed due to a major landslide, in 2006 assisting

CORP in repairing tunnels on the Coos line, and, in providing CORP with finanual

assistance tin repainng tunnels mid thcieaftcr icopening the Siskiyou Line



I have been closely moniioimg the shipping and the impacts on our company as ,1

result ol the CORP's September 21, 2007, embargo of the Coos Line (See Embaigo No

CORP 000107) The embargo was imposed with only one days' notice by CORP and as

a result lei) us scrambling not only to find altemati\c shipping hut also to keep oui

businesses operating My company had orders awaiting shipment and targeted loi

delivery on specific dates, and us a result of the short embargo notice we were placed in

the diftkult situation of ha\ ing to scramble to find timely transportation

\l the lime of the cmbaigo, COKP's H\MI analysis, \\luJi was not nude a\aiLihK>

to the shippers until seveial weeks latei, identified that the tunnels could be repancd

within four months at an expenditure of $2,805,000 00 However, rather than make the

repairs on the thiec tunnels and remstitulc service, CORP Mated it would not open the

line unless the shippers State ol Oregon, Port ot Coos Bay, and the Union Pacific agreed

to pay threc-quailers of not only the immediate tunnel repair costs hut also what Rail

'\numa desuibcd as I lie lU'glcit and deUucd mainlcnanic ihai ha- takui plan. DM I IK.

line u\u ihc p.M lucniv \cais I IK piuposul Miluiinii \\.i- tm an uucstiiiuil i»l

appioximately $23 million to bnngCORP\s tail line up to sale standaids Ihis tunding

was to he derived from the Stale of Oregon ($4 66 Million), Poit of Coos Kay ($4 o()

Million). Lmun Pacific Railioad (S4 6ft Million) shippers ("vl 60 Million) and the CORP

($4 66 Million) In addition, CORP also stated that even if these monies were

forthcoming, CORP would not reopen the line unless ihe State of Oregon piovided an

additional "operating subsidy" of $2 Million/year in maintenance subsidies, as well as

SI 5 Million/>car in rcxcnuv subsidies CORP steadfastly icfused to do anything In fix



.t.

the tunnels unless all ol'lhcse financial commitments wcie agreed to by ;ill of the parties

Since the Slate of Oregon has icfused, CORP has not moved forward with the tunnel

repairs

Afier the embargo, CORP offered Roseburg forest ProduUs a $200 per cai

allowance if our shipments were reloaded elsewhere on the CORP line llowexer. we

were not able to avail ourselves ol this allowanee since CORP nevei provideil us with a

contract, Mle item or any t>pe of publication outlining what they would pay, how one

\\.is to lile tor the allowance 01 other inlonnation as to how the allowance \\ould opeiate

M> Hal Ik Managei foi Rail icquestc-d a wntteii agreement hum LORI1 sc\oal tunes

however CORP ncvci issued one

At my request my Transportation and Logistics Director has estimated thai the

annual (manual impact of ihe closuie of the C'oos Ha> Line has lusulteil in an additional

$208.000 to S250,000 pel month ($2 5 to S3 0 Million/year) in hard iiarteportJliuM uisls.

due to trucking instead of rail In addition iheic are additional costs that we have not

i|iianlilicd but are ileailv additional ui^ls. lor sin.h item^ .is muuascJ \\eai and lo.n un

inn pii' .lie iiaiispiiii.iiii>M inliatliiktuiL d >. IIIIL|> loadiii'i ilniks M..ik^ ,nul ti-.nU)

admmi^tratue costs, and mvcnloiy can vmg costs

In addition, the loss ol rail transportation toi our finished product horn oiu facility

in Coijmllc. Oicgon has mcieased oui transportation costs from this lacilit> to the point

that we arc no longer cost competitive in some of our markets out of the West Coast

While we have traditionally been able to access miukets throughout the bin led States, we

are no longer able to competitively serve those markets horn this facility



v.
I, R.iy Itarbec, declare under penally of pcijury that the foregoing IN true and

conci.t l;unlier, I certify thai I uni qualified and authon/ud to file tins verified stiitunicul
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The Coos-Siskiyou Shippers' Coalition1 respectfully submits this Protest and

Response to the "'Application of Central Oregon & Pacific Railroad, Inc for Authority 10

Abandon2 Railroad Lines and Discontinue3 Rail Service'" ("CORP Application'')

INTRODUCTION

The Central Oregon & Pacific Railroad. Inc ("CORF1)' has filed for authority

under 49 U S C § 10903 to allow u to abandon and to discontinue its common carrier
i

obligations on the Coos Bay Subdivision lines known as the Coos Bay Branch, Coquille

Branch and I«PN Branch *ft

The common earner obligation is a high public trust and as result thcrcol. an

application to abandon or discontinue service over a rail line is limited to those situations

wherein "the present or future public convenience and necessity require or permit the

abandonment or discontinuance" ("49 U S C § 10903(d)) Conversely, an abandonment

application should be denied if. as in this case, the present or future public convenience

and necessity require continuation of service

1 The Coos-Siskiyou Shippers1 Coalition is a coalition consisting or shippers and local governments
Included among us members are Roscburg Forest Products, Soulhport Lumber, American Bridge &.
Manufacturing, Inc , and, Georgia Pacific, which arc all shippers on the Coos Hay tine
2 The line to be abandoned is the Coos Bay Branch
3 The lines lor which the common carrier service is to be discontinued are ihc Coquille Branch and the
LPN Branch It is notable that in contrast to a previous abandonment involving part of the original Coo-,
Bay Line, wherein the Union Pacific Railroad had a similar interest as herein, the Union Pacific Railroad
Company did not join with CORP in this abandonment proceeding (&.v Union Pacific Railroad Ctanpum -
-Abandonment Exemption - In COM Count} Oiegan SIB Document No AB-33, (October 30. 2000))
4 CORP is a railroad carrier controlled by Rail America, Inc (Set? RailAnmriiti Int. -Lontiol Lxemption-
RatlTe\ Inc, SIB finance Docket No 33813, January 7, 2000) As demonstrated in this proceeding and
the prior Show Cause. CORP is not independent of its parent Lacking an> indicia of independence the mo
companies arc so intertwined as to he properly considered a single cntit> (Sue Ian i/. C/m.i/£<> <v intern
Railroad Cta poratuin-Acqwulion and Operating Exemption—Lines o/ /it A/ Rail Link. Inc , S I'B finance
Docket No 34177, p 3,Januar> 17,2003)
•' While CORP owns the Coos Bay Branch, it only leases the other two branches
* At the public hearing in bugene, CORP represented that n would not oppose a feeder line application for
these branches as well as the remaining portion of the Coos Bay Branch
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CERTIFICATE OF SERVICE

I hereby certify that I have caused the COOS-SISKIYOU SHIPPERS' COALITION
PROTEST AND RESPONSE TO THE APPLICATION OF CENTRAL OREGON & PACIFIC
RAILROAD, INC. FOR AUTHORITY TO ABANDON RAILROAD LINES AND
DISCONTINUE RAIL SERVICE, Docket No. AB-515 (Sub-No. 2) to be mailed to the parties
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